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1. INTRODUCTION

(1) At the meeting on 1 July 2014 we discussed the complaint of the Vereniging Gelijkberecht-

iging Grondbezitters (VGG), dated 23 December 2008, concerning aid granted to the so 

called terreinbeherende organisaties (TBOs). As promised we hereby clarify (a) what the 

economic activities of the TBOs are and in which market they compete with other private 

undertakings (including members of the VGG), (b) whether the aid granted to the TBOs is 

covered by the 'SGEI decision', and (c) whether there is a basis to assume that the aid grant-

ed to the TBOs can be regarded as 'existing aid' in the sense of Article 1(b) of Regulation 

659/1999.1   

(2) We would like to emphasize that the TBOs received aid in two ways. First, through an aid 

scheme put in place in 1993 by a Regulation of the Ministry of Agriculture, Nature Man-

agement and Fisheries (hereafter referred to as Minister).2 The name of this regulation is

the "Regeling subsidies particuliere terreinbeherende organisaties" (hereafter referred to as 

Regulation). Until 2008 the Minister – as a part of the Central Government – granted sub-

sidies on the basis of the Regulation for acquisition of land almost exclusively to the TBOs. 

In September 2008 the land acquisition subsidy scheme was decentralized. Since then the 

provinces supplied the subsidies to a limited list of beneficiaries (i.e. usually the Vereniging 

Natuurmonumenten or one of the twelve private foundations active in each of the respective 

provinces).

(3) Second, in addition to these subsidies the TBOs directly received land for free or substan-

tially below the market value without having to participate in any bidding process. This sit-

uation occurred when the Central Government or the provinces acquired land through the 

Office for the Management of Agricultural Land (Bureau Beheer en Landbouwgronden, 

hereafter BBL). The land was subsequently transferred to the TBOs. It should be noted in 

this regard that – in contrast to land acquisition subsidies – there is still no national legal

framework which regulates the transfer of land in possession of the State or the provinces to 

private undertakings for the purposes of nature conservation (and a fortiori no legal guid-

ance as to the purposes of such transfers of land or the requirements which beneficiaries are 

subject to).

(4) This memo is structured as follows. First, we describe the activities of the TBOs and the 

                                                     
1 Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the application of Arti-

cle 93 EC, O.J. 27 March 1993, L-83/1.

2
It should be noted that this post was renamed in 2003 to the Minister of Agriculture, Nature Management and 

Food Quality. In 2010 the Ministry of Agriculture, Nature Management and Food Quality has merged with the 

Ministry of Economic Affairs and is now referred to as the Ministry of Economic Affairs. 
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relevant market in which they operate (Section 2). Next, we discuss the historical legal 

framework for the schemes which were used in the Netherlands to grant subsidies (Section 

3). Since the Dutch authorities invoked the Boschwet 1922 and the Boswet of 1961 we will 

also discuss these laws in this section. Finally, we will refute the claim of the Dutch author-

ities that the aid granted to the TBOs is not in breach of the state aid rules because (i) that 

aid constitutes existing aid, (ii) the Almark criteria are fulfilled, and (iii) the requirements 

of the SGEI decision and the SGEI framework and the General Block Exemption Regula-

tion are fulfilled (Section 4).        

2. THE TBOS AND THE RELEVANT MARKET

2.1. General description of the activities of the TBOs

(5) In the Netherlands there are three organizations which are collectively known as the land-

managing organizations or ‘TBOs’ (‘terreinbeherende organisaties’): (i) Staatsbosbeheer, 

(ii) the Vereniging Natuurmonumenten, and (iii) the 12 LANDSCHAPPEN, i.e., the organ-

ization grouping the twelve private foundations active in each of the twelve provinces. 

There are some differences between these three organizations which shall be described be-

low.    

(6) Staatsbosbeheer is a an independent administrative body entrusted by law with a public task 

to maintain, manage and develop 260,000 hectare of nature sites. It has four main tasks: na-

ture, landscape and cultural heritage, recreation and wood production. The complaint of the 

VGG dated 23 December 2008 does not concern any aid granted to Staatsbosbheer since 

this organization is part of the government, as opposed to Vereniging Natuurmonumenten 

and 12 LANDSCHAPPEN which are private organizations and are not entrusted with a 

public task.

(7) Vereniging Natuurmonumenten is a private Dutch association, whose purpose is to preserve

and manage land in the Netherlands that is of particular importance for the conservation of 

nature, scenery, forestry or cultural purposes. Vereniging Natuurmonumenten is not part of 

the Dutch government nor has it been entrusted with a public task. Currently, Vereniging 

Natuurmonumenten manages 355 natural sites with a total surface of approximately

105,022 hectare and on which 550 monumental buildings are located. In 2013 Vereniging 

Natuurmonumenten had a turnover of € 124.255 million. € 30.683 million came from pri-

vate parties through membership fees and donations. € 50.687 million stemmed from gov-

ernment subsidies. However, in that year, Vereniging Natuurmonumenten also gained € 

12.901 million from economic activities which are related to nature management. This rev-

enue flows from economic activities such as renting and leasing buildings, selling products 
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and organizing excursions.3 Strikingly, an additional € 3.372 million came from the sale of 

buildings and lands which – in the opinion of Vereniging Natuurmonumenten – did not 

have a direct value for the main goals of Vereniging Natuurmonumenten (thus signaling 

that the sale of land and assets is a full-fledged part of its economic activities for which 

there is a market – see also infra).4 Moreover € 387.000 thousand came from the sale of 

goods. The remainder of the revenue originated from participation in the Nationale Post-

code Loterij (€ 15.892 million) and from investments (€ 10.720 million). These numbers

provide a clear overview of the (annual) turnover of Vereniging Natuurmonumenten. In 

2006 for instance, the annual turnover was € 114.0 million comprised mainly of € 30.6 mil-

lion from (membership fees from and donations by) private parties, € 8.9 million from eco-

nomic activities relating to nature management and € 46.1 million in government subsi-

dies.5      

(8) Furthermore, in each province one of the foundations of the 12 LANDSCHAPPEN is ac-

tively buying, managing and developing natural sites. The twelve foundations work with 

the government bodies, companies and private individuals in order to achieve their goals. 

They are neither part of the Dutch government nor have they been entrusted with a public 

task. As mentioned under paragraph (5), these twelve foundations work together through 

the organization the 12 LANDSCHAPPEN, which was founded in 1989 with a view to 

looking after the interests of the twelve foundations at the national level. Together the 

twelve foundations manage 800 natural sites with a combined surface of more than 100.000 

hectares. They buy lands and monument buildings inside and outside the National Ecologi-

cal Network (NEN). To the extent that the twelve foundations buy lands and buildings 

within the NEN, they receive(d) subsidies from the Central Government and the provinces. 

The annual reports of the twelve foundations of the 12 LANDSCHAPPEN in 2012 and 

2013 reveal the following revenue figures: 6

- The Geldersch Landschap: a total revenue of € 21 million, of which € 7.3 million con-

sists of government subsidies and € 6.8 million stems from – what the report labels as –

the "management of assets" ('bezitsbeheer'), a notion covering combination of econom-

ic activities: receiving visitors at castles, receiving visitors at so-called visitor centres

and organizing guided excursions.7

                                                     
3 Annual report 2013 Vereniging Natuurmonumenten, p.54 and 59.

4 Ibid.

5 Annual report 2007 Vereniging Natuurmonumenten, p. 112.

6 We use figures with one decimal.

7 Annual report 2013 Geldersch Landschap en Kastelen, p.36.
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- The Drentse Landschap: a total revenue of € 10.4 million, of which € 3.0 million con-

sist of government subsidies and € 2.2 million is gained from the following economic 

activities: renting and leasing of buildings, the sale of agricultural products and cattle 

(products) and the sale of books.8  

- Vereniging It Fryske Gea: a total revenue of € 8.5 million, of which € 4.7 million con-

sist of government subsidies and € 1.0 million from renting (of buildings and land) and 

other revenues from sites that this foundation possess.9

- The Landschap Overijssel: a total revenue of € 9.1 million, of which € 6.9 million con-

sist of government subsidies and € 1.4 million is gained from leasing and renting 

(buildings and lands), the sale of products, the sale of livestock.10

- The Utrechts Landschap: a total revenue of € 8.3 million, of which € 2.6 million consist 

of government subsidies and donations from third parties and € 2.7 million from other 

revenues. These other revenues consist of economic activities such as excursion, cruis-

es, leases and sale of woods.11

- The Zuidhollands Landschap: a total revenue of € 9.9 million, of which € 2.7 million 

consist of government subsidies and 3.4 million from other revenues ('overige baten'). 

Other revenue is generated from subsidies and participation in projects. € 337 thousand 

comes from economic activities in the sites owned by Zuidhollands.12

- The Landschap Noord-Holland: a total revenue of € 11.6 million, of which € 6.0 mil-

lion comes from government subsidies and € 2.8 from other revenues. These other rev-

enues consist of the following economic activities: carrying out tasks for third parties, 

renting and leasing, fees paid by third parties for management activities.13

- The Zeeuwse Landschap: a total revenue of € 6.3 million, of which € 3.9 million con-

sist of government subsidies and other parties and € 170 thousand comes from the sale 

of products and € 615 thousand from other revenues. These other revenues come from: 

                                                     
8 Annual report 2012 Drentse Landschap, p. 48.

9 Annual report 2013 Vereniging It Fryske Gea, p. 22.

10 Annual report 2012 Overijssel, p. 31 en 46. 

11 Annual report 2012 Utrechts Landschap, p. 2, 17 en 19.

12 Annual report 2013 Zuid-Hollands Landschap, p. 19 en 22.

13 Annual report 2013 Landschap Noord-Holland, p. 23 en 42.
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renting and leasing, carrying out tasks for third parties, excursions, visits to museums 

and revenues from ticketing machines. 14

- The Brabants Landschap: a total revenue of € 16.5 million, of which € 10.6 million 

consist of government subsidies and € 3.1 million comes from economic activities 

(renting and leasing, sale of wood and various other economic activities).15

- The Flevolandschap: a total revenue of € 4.5 million, of which € 2.7 million consist of 

government subsidies and € 793.5 thousand comes from the sale of wood, hunting li-

censes, parking fees, renting of facilities for the catering industry, renting of bikes.16

- The Limburgs Landschap: a total revenue of € 11.3 million, of which € 6.0 million con-

sist of government subsidies and € 2.5 million come from the economic activities such 

as renting and leasing, sale of wood, revenue from grass-land, the sale of livestock and 

utilizing castle gardens.17

- The Groninger Landschap: a total revenue of € 5.9 million, of which € 2.0 million con-

sist of government subsidies and € 1.0 million from other revenues.18 These come from

leasing and renting, the sale of land and from economic activities which are related to 

nature management.19

2.2. Relevant market and competition with the complainants

(9) It follows from the foregoing that the TBOs conduct several economic activities. The VGG 

hereafter provides a non-exhaustive list. The TBOs use (the products of) natural scenery 

(and buildings – monumental or not - located on this scenery) that they possess. These eco-

nomic activities are thus the sale of products such as livestock, wood, cattle products and 

books. The TBOs also charge visitors of (monumental) buildings – museums and castles –

which are located on the lands they possess. Furthermore, the economic activities comprise 

the leasing of land, the renting of buildings, the acquisition and sale of land and buildings, 

as well as the provision of temporary lodging, and the renting of bikes and other articles 

(such as rucksacks). The economic activities of TBOs also include services like excursions,
                                                     
14 Annual report 2012 Zeeuwse Landschap, p. 23 en 34.

15 Annual report 2013 Brabantslandschap, p. 43 en 53.

16 Annual report 2013 Flevolandschap, p. 43 en 59.

17 Annual report 2013 Limburgs Landschap, p.89 en 98.

18 Annual report 2013 Groninger Landschap, p. 29. 

19 Idem, p. 43.
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roundtrips, and hunting and fishing licenses.

(10) The complainants possess, develop and/or manage (country) estates and land sites on which 

(often) monumental buildings and castles are also located. They conduct the same econom-

ic activities mentioned under paragraph (9). The complainants have integrated the conser-

vation of nature land sites and (monumental) buildings into their business operations since 

success of their economic activities largely depends on these sites, buildings and land sites 

remaining in good shape. It should be noted in that regard that the families of many of the 

complainants have managed land sites and monumental buildings for generations and that 

many of the complainants regard (country) estates and land sites as heritage which should 

be maintained.       

(11) Therefore, it is clear that the complainants are similar to the TBOs when it comes to (a) 

their commitment to manage, preserve and develop nature and cultural heritage and (b) the 

economic activities that they are engaged in. Nonetheless, the complainants and other pri-

vate undertakings like the complainants have been disenfranchised by the Central Govern-

ment and the provinces. The TBOs, which directly compete with complainants as demon-

strated, received (a) subsidies for the purchase of lands and (b) lands directly from the State 

or the provinces for free or under market value. 

3. LEGAL FRAMEWORK

3.1. The Boschwet 1922 (Forest Law 1922) and the Boswet (Forest Law of 1961)

(12) The Boschwet 1922 entered into force in 1922.20 On the basis of this law a council for for-

ests ("boschraad") was established. This council consisted of five people plus a secretary 

which all were appointed for a period of five years (Article 1).

(13) The aforementioned council was entrusted with the task of gathering information on every-

thing that is of importance for (i) forestry and (ii) the conservation of forests and other tim-

ber with as an underlying goal the preservation of scenery (Article 2 paragraph 1, see im-

age under this paragraph). We may, therefore, infer from this that the legislator aimed to 

preserve scenery by enhancing forestry on the one hand and making an effort to conserve 

                                                     
20 Stb. 1922, 249 (Annex 1)
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forests and other timber on the other hand. This is clear from the preamble to and title of 

the 1922 Boschwet (literally: ‘forest law’) that this instrument aimed at forestry/forest con-

servation (“(…) dat het wenselijk is om maatregelen te nemen in het belang van den bosch-

bouw alsmede voor het behoud van bosschen en andere houtopstanden” – free translation: 

‘that it is desirable to take measures in the interest of forestry as well as for the conservation 

of forests and other timber’). – this is also confirmed when we look to the specific provi-

sions of the Boschwet 1922.

(14) It was first possible to give an interest-free advance for forestry (“een renteloos voorschot 

ter tegemoetkoming in de kosten van bebossching”) to public bodies but also to associations 

and foundations which pursue general interests ("verenigingen en stichtingen van algemeen

nut"). In order to receive such an advance these organizations needed to possess a suffi-

ciently sizeable area of land that is suited for forestation (“eene voldoende uitgestrektheid 

voor bebossching geschikte woeste gronden bezitten”) (Article 8 paragraph 1).

(15) Secondly, the Boschwet 1922 also contains a more general provision concerning the possi-

bility to grant ‘financial contributions’ (‘geldelijke bijdragen’) for the conservation of for-

ests and other timber to associations and foundations which pursue general interests (Arti-

cle 12). These contributions came from the government’s national budget.
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(16) The Boswet,21 which entered into force in 1961, also contained provisions aimed at the en-

hancement of forestry and the conservation of forests and other timber. First, it was possi-

ble on the basis of Article 10 Boswet to give loans (rent-free or not rent-free) for forestry. 

The legislator stated in the Explanatory Memorandum to the Boswet that this Article has 

the same rationale as Article 8 Boschwet 1922. The only difference, according to the legis-

lator, is that Article 10 Boswet also makes it possible to give loans to other private parties,

as well as to associations and foundations which pursue general interests, since there is no 

jusitification for different treatment ("dat de mogelijkheid, die het artikel biedt, thans ook 

voor particulieren geldt; de ondergetekenden zien voor de in artikel 8 van de Boschwet 

vervatte beperking geen grond."). 22

(17) Indeed, pursuant to Article 8 Boschwet, it was only possible for public bodies and associa-

tions and foundations which pursue general interests to receive loans. However, in theory, 

the Boswet extended the scope to include private parties.

(18) Secondly, Article 11 Boswet made it possible for associations and foundations which pur-

sue general interests to receive financial contributions for the conservation of forests and 

other timber ("ter bewaring van bossen en andere houtopstanden").

(19) This Article, as explained in the Explanatory Memorandum, is derived from Article 12 

Boschwet 1922.23 As opposed to Article 10 Boswet the legislator – for no apparent reason –

did not extend the scope of beneficiaries to private parties other than associations and foun-

dations which pursue general interests. Articles 10 and 11 Boswet expired on 1 January 

1998. 

3.2. Kaderwet LNV-subsidies (Framework Law)

                                                     
21 Stb. 1961, 256. (Annex 2)

22 Kamerstukken II 1958-1959, 5308, nr. 3, p.7. (Annex 3)

23 Ibid.
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(20) The Kaderwet LNV-subsidies entered into force on 1997.24 It served since then as a legal 

basis for the Regulation which was introduced in 1993. Therefore, we will first discuss the 

Kaderwet LNV-subsidies before discussing the Regulation in detail. According to the 

Kaderwet LNV-subsidies, the Minister was entitled to grant subsidies to activities which 

fall within the scope of the policy concerning (Article 2):

(a) agriculture ("de landbouw");

(b) forestry ("de bosbouw");

(c) nature ("de natuur");

(d) landscape ("het landschap");

(e) fisheries ("de visserij");

(f) open air recreation ("openluchtrecreatie").

(21) According to Article 5, it was only possible to grant these subsidies on the basis of gov-

ernmental or ministerial decree. In such a decree the terms and conditions for granting sub-

sidies could be determined (Article 4 paragraph 2). As previously stated, the Regulation, 

which existed since 1993, served as the ministerial decree on the basis of which subsidies 

were granted.

3.2.1. Regeling subsidies particuliere terreinbeherende natuurbeschermingsorganisaties

(Regulation)25

(22) In order to subsidize TBOs, it was possible for the Minister to use the regulation to subsi-

dize a limited group of beneficiaries ( i.e. mainly the Vereniging Natuurmonumenten or one

of the twelve private foundations active in each of the twelve provinces). Article 2 of the 

Regulation stipulated that subsidies may be granted for:

(a) acquisition ("verwerving");

(b) compensation for ending lease contracts ("vergoeding ter beëindiging van pacht-

overeenkomsten");

(c) management ("beheer");

                                                     
24 Stb. 1997, 710. (Annex 4)

25
The Regulation entered into force in 1993. See Stc. 1997, 137 (Annex 5).
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(d) projects ("projecten")

(23) Acquisition is defined in the regulation as the acquisition of ownership or lease ("verwer-

ving van het recht van eigendom of het recht van erfpacht") (Article 1 sub e). The Minister 

granted subsidies for acquisition if he deemed the sites/lands to be acquired of importance 

for the preservation of nature, scenery, cultural heritage or if the sites/lands are located in 

an area which on the basis of the regulation for management agreement ("Regeling beheer-

overeenkomst") are earmarked for development of nature, as reserve area or as a nature 

area ("vanuit een oogpunt van natuur- of landschapsbescherming of bescherming van cul-

tuur-historische of bosbouwkundige waarden aankoopwaardig is danwel het terrein is ge-

legen in een, op grond van de Regeling beheersovereenkomsten en natuurontwikkeling be-

grensd natuurontwikkelingsproject of reservaatsgebied, of in een natuurgebied, dan wel 

een gebied dat als natuurgebied zal worden begrensd, alsmede het aankoopbedrag redelijk 

is") (Article 6 ).

(24) On the basis of Article 3 paragraph 1 of the Regulation, the group of beneficiaries consisted 

of:   

(a) Vereniging Natuurmonumenten;

(b) The Groninger Landschap;

(c) Vereniging It Fryske Gea;

(d) The Drentse Landschap;

(e) The Landschap Overijssel;

(f) The Geldersch Landschap;

(g) The Utrechts Landschap;

(h) The Zuidhollands Landschap;

(i) The Landschap Noord-Holland;

(j) The Zeeuwse Landschap;

(k) The Brabants Landschap;

(l) The Limburgs Landschap;
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(m) The Flevolandschap.

3.2.2. Decentralization of acquisition subsidies

(25) In September 2008, the land acquisition subsidy was decentralized. The regulation re-

mained in force until 1 January 2014 for specially designated surfaces that stretch out 

across two or more provinces. The provinces were entrusted with granting acquisition sub-

sidies as a consequence of decentralization. This remains the position today. Since the de-

centralization, the conditions for eligibility for subsidies are laid down in provincial rules in 

the Act on the Organization of Rural Areas ("Wet Inrichting Landelijk Gebied", hereafter 

referred to as WILG). This act entrusted the realization of area-based nature policy – and 

the granting for subsidies in this regard – to the Provincial Executives of the provinces (Ar-

ticle 2 WILG). In a nutshell, this meant that subsidies for land acquisition would be mainly 

granted by the provinces. The provinces were given an investment budget on the basis of 

the Rural Areas Investment Budget.

(26) On the basis of Article 4 WILG, the Provincial Executives needed to adopt a development 

plan with a duration of seven years (Provinciaal Meerjarenprogramma, hereafter referred 

to as PMJP). Following the adoption of a PMJP the provinces entered into agreements 

(bestuurelijke overeenkomsten) with the Minister specifying the amount of the investment 

budget that the provinces can spend for the purposes of subsidies for land acquisition (Arti-

cle 7 WILG).

(27) In addition to a PMJP, the provinces were each obliged to issue a decree on the basis of 

which the subsidies can be granted. These decrees established which activities subsidies 

could be granted for and the requirements and amounts of the subsidies. They also required 

approval from the Minister (Article 11 paragraph 3 WILG). However, some provinces laid 

down the subsidy requirements in their PMJP. The decree then served merely as a legal ba-

sis to grant subsidies and contained procedural aspects. 

(28) Since the subsidy requirements are laid down in twelve PMJPs and provincial decrees, 

which differ from each other, we will discuss only two PMJPs and decrees of two provinces 

namely Gelderland and Flevoland. These provinces chose a different approach for laying 

down the subsidy requirements and, therefore, it is worth analyzing these provinces. 

Whereas Gelderland had a decree called "Subsidieregeling vitaal Gelderland 2007" but had 

the subsidy requirements in its PMJP, Flevoland had the subsidy requirements only partial-

ly in its PMJP. Flevoland had a further two decrees, namely 'Subsidieverordening inricht-

ing landelijk gebied Flevoland 2007' and the decree 'tot subsidiering van Particuliere Ter-

reinbeherende Natuurbeschermingsorganisaties' (VTBO), which both served as a legal ba-

sis to grant subsidies.
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(29) Before discussing the legal framework in the provinces Gelderland and Flevoland, it should 

be noted that the PJMPs and decrees of other provinces do not differ when it comes to rele-

vant aspects of the complaint. For a general description of the legal framework of the other 

provinces we refer to the complaint dated 23 December 2008.

Gelderland

(30) As previously stated, the PJMP of Gelderland contained majority a large part of the subsidy 

requirements (Article 1.1.1) (Annex 6). In the PJMP it was decided that the group of bene-

ficiaries acquiring lands consisted of Stichting het Geldersch landschap (one of the twelve 

foundations of the 12 LANDSCHAPPEN), de Vereniging tot Behoud van Natuurmonu-

menten (the full name of Vereniging Natuurmonumenten), the municipality and the water 

authorities (Article 1.1.1 paragraph 4). The Stichting Marke en Vragenderveen could be 

granted subsidies for the acquirement of lands located in Vragenderveen. Cover of 100% of 

the costs with a limit of € 35.595 thousand for each hectare for the acquirement of new na-

ture lands by the Geldersch landschap and Vereniging Natuurmonumenten was allowed. 

The subsidy for acquiring existing nature lands by the Geldersch landschap and Vereniging 

Natuurmonumenten amounted to 100% of the costs with a limit of € 10.000 thousand for 

each hectare for forests and € 6.000 thousand for each hectare of other sites (Article 1.1.1 

paragraph 5). The PJMP stated that there is no European Law (i.e. state aid law) which 

should be taken into account (Article 1.1.1 paragraph 6).

Flevoland

(31) Flevoland had the subsidy requirements only partially enlisted in its PJMP (Article 5.1.1.1.) 

(Annex 7). More specific provisions were laid down in the VTBO (Annex 8). In Flevoland 

the beneficiaries of subsidies of the acquisition of lands were Vereniging Natuurmonumen-

ten and Stichting Het Flevo-Landschap (Article 3 VTBO). In Flevoland the subsidies also 

amounted to 100% of the costs. Strikingly the PJMP of Flevoland states under Article 

5.1.1.1. that European Law (i.e. state aid law) is not applicable since the beneficiaries are 

not undertakings.

3.2.3. Subsidies for acquisition of land 

(32) There was, until the notification of a revised acquisition subsidy scheme (resulting in the 

Commission Decision of 13 July 2011 in case N308/2010), no notified general framework 

which served as a basis for granting subsidies for land acquisition for all (qualified) private 

parties. The TBOs were, however, the beneficiaries of such subsidies. First, under the Reg-

ulation and then secondly – after the decentralization – under various provincial regula-

tions. As noted earlier we shall discuss the subsidy requirements of Gelderland and Flevo-

land at length.  
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(33) In both provinces the TBOs were eligible for subsidies for the purchase of lands. In Gelder-

land the requirements were:

(i) The purchase of new nature needed to contribute to accomplishing the quantita-

tive and substantive goals which were formulated with regard to (the development 

of) new nature in the area plan of Gelderland ("Gebiedsplan natuur en land-

schap"). 

(ii) The lands had to be located inside the NEN or designated as areas for new nature 

in the aforementioned area plan of Gelderland. It was also to purchase lands

which cannot be qualified as (developing) new nature if this purchase was the last 

and only possibility to achieve the formulated goals concerning nature. However,

this purchase could only take place if there was a plan which was approved in ad-

vance by the Provincial Executive.

(iii) Subsidies to TBOs were only granted if the TBO concerned was labeled as safety 

net ("vangnet") on a map called "Stimuleringskaart". This map showed which 

places the development of new nature can be conducted by all private parties and 

in which places the development by TBOs was desired in Gelderland. It should be 

noted in this regard that of the places for development of new nature fell under a 

safety net provision, which in fact meant that a lot of land was eligible for pur-

chase by TBOs. 

(iv) Buildings were not covered by the costs that were taken into account when it 

came to determining the amount of the purchase subsidy, unless this development 

could not be detached from purchase agreement and the costs of the development 

were reasonable compared to the purchase price of the land. If buildings were 

purchased a plan for the reuse and conversion of these buildings was required. 

(v) The Service for Land and Water Management ("Dienst Landelijk Gebied", hereaf-

ter referred to as DLG) valuated the lands to be purchased. This valuation could 

also be conducted by an independent assessor.  

(vi) The subsidy amounted to 100% of the costs with a limit of € 35.595 thousand for 

one hectare. A higher subsidy was however possible if a plan was submitted to 

and approved by the Provincial Executive. The costs that are covered by the sub-

sidy are amongst other things the purchase prices of the land (and sometimes also 

the buildings, see (iv)), notarial fees, cadastral charges and other costs such as the 

buying off of lease.

(34) Flevoland attached the following conditions and requirements to subsidizing the acquisition
of lands in its PMJP and VTBO: 
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(i) It had to be proven to the Provincial Executive that at the moment of the request 

for the subsidy the subsidy is needed in order to make the purchase. Furthermore,

a preliminary contract had to be submitted.

(ii) The land had to be located within the influence sphere of the organization that re-

quested the subsidy (it is not clear what was exactly meant by this). The Provin-

cial Executive was allowed to make an exception to this premise.

(iii) It was also possible to subsidize the purchase of building if these building were of 

strategic interest for the NEN and could not therefore be left out of the transac-

tion.

(iv) The purchase needed to be based on the real (agricultural) market value. The sub-

sidy amounted to 100% of the costs. This covered a variety of costs, for instance 

the purchase prices of the land, notarial fees, cadastral charges, the costs for the 

(lossmaking) sale or demolition of buildings, the costs of overdue maintenance.

(v) The purchase was the best option to realize the goals with regard to nature as for-

mulated in plans of the province Flevoland ("Omgevingsplan Flevoland II" and 

"Gebiedsplan natuur en landschap").

(vi) Also the purchased land had to be bound as a nature area and it had to be part of 

the NEN, or have a strategic value for the realization of the NEN, or be utilized as 

land that would be traded in order to realize the NEN, or be located in an area 

which was deemed by the Provincial Executive as an area with high value for na-

ture, landscape, cultural heritage of forestry.

(vii) After the purchase the land had to be freely accessible. 

(viii) An evaluation of the value of the land had to be submitted. However there were 

no requirements concerning the (independence of the competence) of the assessor.

(ix) If the purchase took place with conditions that differ from the policy of Flevoland 

as formulated in the so called "aankoopstrategieplan", a separate approval from

the Provincial Executive was needed.

(35) The subsidy requirements in Flevoland and Gelderland were broadly the same. The TBOs
could get subsidies which amounted to 100% of purchase price and other related costs.
Flevoland even went as far as to subsidize the overdue maintenance.    

3.3. The transfer of land

(36) Apart from land acquisition subsidies, the TBOs directly received land for free or under the 
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market value without having to participate in an open and non-discriminatory bidding pro-

cess. This situation occurred when the State and/or the provinces acquired land through 

BBL. The land was subsequently transferred – often after BBL transformed it into nature or 

scenery – to one of the TBOs. On page 16 of its 2009 annual report, BBL states that it has 

transferred lands, with a value of € 192 million, (amongst others) to the TBOs for free:26

(37) This amount of money given by the State and the provinces was mainly from the so called 

“ILG-funds” (Rural Areas Investment Budget), which came from the national budget and 

the budgets of provinces. However, it is almost certain that the amount of aid granted to 

TBOs trough the transfer of lands exceeded the value of the lands that were transferred to 

them for free, since BBL also transferred lands under the market value. This also consti-

tutes state aid which should be added to the aforementioned amount of € 192 million. How-

ever, it is not possible for the VGG to establish how much land the State has transferred to 

the TBOs without asking the TBOs to pay the full market price.

It should be noted in this regard that the amount of € 192 million is not exceptionally high 
compared to other years. In the year 2010, for instance, the value of lands transferred to 
TBOs amounted to € 187 million.27 Furthermore, it is important to emphasize that your 
Commission has stressed that natural sites in fact represent a positive value (European 
Commission 2 July 2009, nr. NN 8/2009, C (2009) 5080 def):

                                                     
26

Annual report 2009 BBL (Annex 9)

27
Annual report 2010 BBL, p.15 (Annex 10).
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4. LEGAL ANALYSIS

4.1. Aid to ‘undertakings’ – application of the state aid rules

(38) In previous state aid decisions, the Commission has consistently – and correctly – taken the 

view that private owners of nature land can be engaged, and are engaged, in a variety of 

economic activities, and must accordingly be regarded as ‘undertakings’ for the purposes of 

the application of the state aid rules. The VGG emphasizes that this approach was con-

firmed by the General Court in its judgment of 12 September 2013 in case T-347/09 (Ger-

many v. Commission). The VGG has in previous submissions asserted that the TBOs are al-

so private entities, just like the VGG members, and are in various ways direct competitors 

of these members. The financial figures regarding the TBOs’ revenues listed above (2.1) 

speak for themselves. The VGG nonetheless remains available to further substantiate its po-

sition in this respect, should the case-team so desire.

4.2. No ‘existing aid’ in the sense of Article 1(b) Reg 659/1999

4.2.1. The subsidy regime introduced by the 1993 Subsidy Regulation does not consti-

tute ‘existing aid’

(39) In their reaction to the complaint of 17 January 2012, the Dutch authorities claim that, inso-

far as the measures targeted by the complaint would come within the ambit of the state aid 

rules, they should nonetheless be regarded as ‘existing aid’ in the sense of Article 1(b) of 

Regulation 659/1999. In particular, the Dutch authorities suggest that the measures should 

be regarded as “aid which existed prior to the entry into force of the Treaty in respect of 



(19)

[the Netherlands], that is to say, aid schemes and individual aid which were put into effect 

before, and are still applicable after, the entry into force of the Treaty” (Art. 1(b)(i)) Reg. 

659/1999). In support of this view, it is argued that the contested subsidy mechanism was 

already in place long before the accession of the Netherlands to the EU in 1958, and that 

any changes introduced to this mechanism are no more than ‘purely formal or administra-

tive’ modifications “which cannot affect the evaluation of the compatibility of the aid meas-

ure with the common market” as per Article 4(1) Regulation 794/2004.28

(40) The VGG notes that the Dutch authorities did not invoke the aforementioned argument in 

earlier stages in the procedure. It was not mentioned, for instance, in the Dutch authorities’

letter to the Commission in response to the state aid complaint of 26 June 2009. Strikingly, 

the ‘existing aid’ argument was also not raised in the context of the procedure following the 

notification of a revised acquisition subsidy scheme (resulting in the Commission Decision 

of 13 July 2011 in case N308/2010).

(41) In any case, the arguments of the Dutch authorities fail to convince. It is noted at the outset 

that relevant case-law and decisional practice indicate that whether or not aid is ‘existing 

aid’ or rather ‘new aid’ must be assessed by reference to the ‘earlier statutory provisions’

(‘dispositions légales antérieures’/‘reeds van kracht zijnde wettelijke bepalingen’):29

“the emergence of new aid or the alteration of existing aid cannot be assessed 
according to the scale of the aid or, in particular, its amount in financial terms at 
any moment in the life of the undertaking if the aid is provided under earlier stat-
utory provisions which remain unaltered. Whether aid may be classified as new 
aid or as alteration of existing aid must be determined by reference to the provi-
sions providing for it.”

(42) It the present case, the implication is that one should compare the provisions laid down in 

the 1922 Boschwet (pre-accession) with those of the 1961 Boswet and the subsidy regime 

introduced in 1993. By contrast, the fact that individual aid may on occasion have been 

granted – whether by the State or by the provinces – in circumstances similar to those en-

visaged by the subsidy regime put in place in the 1990s is insufficient to suggest that the 

latter regime is but ‘existing aid’. The suggestion that a (post-accession) statutory aid 

scheme somehow ‘codifies’ a pre-existing practice is not sufficient (even if it were correct) 

to qualify it as ‘existing aid’. In other words: the comparison is not between individual aid 

                                                     
28 Commission Regulation (EC) No. 794/2004 of 21 April 2004 implementing Council Regulation (EC) No. 

659/1999 laying down detailed rules for the application of Article 93 EC, O.J. 30 April 2004, L-140/1.

29 C-44/93, Namur-Les Assurances du crédit SA, 9 August 1994, § 28. See also: T-195/01 and T-207/01, Gibral-

tar v. Commission, 30 April 2002, § 114; Commission Decision E5/2005 – Nederlandse Publieke Omproep –

Nederland, 26 January 2010, § 105; Cases T-231/06 and T-237/06, Nederland en NOS t Commissie, 16 

December 2010, §§ 176-180.



(20)

granted on an ad hoc basis prior to EU accession and the newer and contested subsidy re-

gime; it is between the original legal instruments which formed the basis for the granting of 

aid prior to EU accession and the subsequent legal instruments that form the basis of the 

contested measures.

(43) Furthermore, the foregoing is not altered by the fact that, prior to accession, a policy docu-

ment was circulated to specific addressees – but which was not made public (contrary to 

statutory instruments) and which did not have force of law – which may show certain re-

semblances to a statutorily enacted subsidy scheme adopted at a later stage. In other words: 

the comparison is not between the letter of the Secretary-General of the Department of the 

Department of Education, Science and Culture preservation dated 28 October 1942 and cir-

culated to several ‘TBOs’ [and to which the VGG does not have access at the current 

stage!], on the one hand, and the contested (post-accession) subsidy scheme on the other 

hand. Rather, it is between the original statutory provisions (in particular the 1922 

Boschwet) and subsequent legal instruments. To this day, VGG has not had access to this 

1942 document and hereby requests the case-team to provide it with a copy so as to be able 

to review and comment on it.

(44) A comparison between the different statutory instruments quickly reveals that several im-

portant changes have been introduced over time that make it impossible to rely on the no-

tion of ‘existing aid’.

(45) First, the scope and object of the statutory instruments has changed fundamentally. Thus, it 

is clear from the preamble to and title of the 1922 Boschwet (literally: ‘forest law’) that this 

instrument was aimed at forestry/forest conservation (“(…) dat het wenselijk is om 

maatregelen te nemen in het belang van den boschbouw alsmede voor het behoud van boss-

chen en andere houtopstanden” – free translation: ‘that it is desirable to take measures in 

the interest of forestry as well as for the conservation of forests and other timber’). The 

same is true for the Law of 1961 ‘on the conservation of forests and other wood (Forest 

Law)’ (‘wet… ter bewaring van bossen en andere houtopstanden (Boswet)’).30 By contrast, 

the legal regime adopted in the 1990s has a far broader scope. Thus, the Framework Law 

(‘Kaderwet LNV-subsidies’) refers to subsidies for activities relating to (a) agriculture, (b) 

forestry, (c) nature, (d) landscape, (e) fisheries, (f) open air recreation, and (g) agriculture 

education and research related to one of the domains under (a)-(f). The contested Regula-

tion adopted in 1993 similarly has a scope that is far broader than forestry and forest con-

servation. The Regulation instead refers to ‘nature conservation’ in general terms. The defi-

nition of ‘terrains’ in Article 1(c), for instance, refers in broad terms to “land, including na-

ture land, water, estates, forests and other timber, as well as objects located on this land, 

                                                     
30 Consider also the preamble of the 1961 Forest Law: “considering that it is desirable to establish new rules for 

the conservation of forests and other timber” (our translation).
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which is of importance or which is potentially important for its nature-science, scenic or 

cultural-historic significance or for its forestry value” (original text: “gronden, daaronder 

begrepen natuurterreinen, wateren, landgoederen, bossen en andere houtopstanden, als-

mede de op die gronden gelegen objecten, die van belang of van potentieel belang zijn om 

hun natuurwetenschappelijke, landschappelijke of cultuur-historische betekenis of vanwege 

bosbouwkundige waarden”). It follows from the relevant case-law that an alteration in the 

scope and object of an aid regime qualifies as a substantial modification that impedes any 

reliance on the notion of ‘existing aid’.31 Accordingly, considering the fundamentally en-

larged scope and object, the subsidy regime put in place in the 1990s cannot be regarded as 

a mere continuation of the pre-existing subsidy regime installed by the Boschwet of 1922 

and the Boswet of 1961, and does not constitute ‘existing aid’ in the sense of Reg. 

659/1999.

(46) Second, there is a fundamental difference between the Laws of 1922 and 1961 and the Sub-

sidy Regulation introduced in 1993 as far as the type of aid and the specificity of the regime 

is concerned. Article 8 of the 1922 Boschwet refers in general terms to the possibility of ob-

taining an interest-free loan to cover the costs of forestation (“een renteloos voorschot ter 

tegemoetkoming in de kosten van bebossching”) for certain entities that possess a sufficient-

ly sizeable area of land that is suited for forestation (Article 8, “eene voldoende 

uitgestrektheid voor bebossching geschikte woeste gronden bezitten”). The Forest Law of 

1961 refers to loans, whether interest-free or not, for the costs of forestation (Article 10). 

Both legal instruments moreover contain a more general provision concerning the possibil-

ity to grant ‘financial contributions’ (‘geldelijke bijdragen’) for the conservation of forests 

and other timber to certain entities (Article 12 Boschwet 1922; Article 11 Boswet 1961). By 

contrast, the Regulation introduced in 1993 is both different and far more specific in terms 

of the type of costs that qualify for subsidies. Thus, the Regulation provides for subsidies 

(direct grants) rather than ‘interest-free loans’. These subsidies are not intended to cover the 

costs of forestation. Rather, they serve to cover the cost of acquisition of certain types of 

land (not limited to forests), or to cover the cost of terminating existing land leases. Origi-

nally, it also covered certain costs of management and projects – yet these types of aid were 

subsequently removed from the contested subsidy regulation and integrated into a separate 

subsidy scheme for nature conservation management. The Regulation provides detailed 

rules on the costs that qualify for reimbursement and the preconditions to be met. No such 

clarification is provided by the 1922 Boschwet or the 1961 Boswet. The Regulation intro-

duced in 1993 indeed constitutes a clear-cut ‘aid scheme’, i.e., an act “on the basis of 

which, without further implementing measures being required, individual aid awards may 

be made to undertakings defined within the act” (Article 1(d) Reg. 659/1999). This is not

true for the Laws of 1922 and 1961. Neither provides a subsidy scheme that can be applied 

                                                     
31 E.g., 51/74, Hulst / Produktschap voor Siergewassen, Conclusions of Advocate-General A. Trabucchi of 4 De-

cember 1974, § 7.
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‘without further implementing measures being required’. As a result, aid granted pursuant 

to the Laws of 1922 and 1961 should be regarded as individual ad hoc aid, not as aid grant-

ed on the basis of a general ‘aid scheme’. From this perspective too, the Subsidy Regulation 

of 1993 cannot be regarded as ‘existing aid’.

(47) A third difference between the different statutory instruments concerns the circle of poten-

tial beneficiaries. Originally, the 1922 Boschwet referred to ‘bodies of public law, associa-

tions and foundations serving the general interest’ (Articles 8, 12: ‘publiekrechtelijke 

lichamen, alsmede vereenigingen en stichtingen van algemeen nut’). The same group of po-

tential beneficiaries is listed in Article 11 of the 1961 Boswet. Article 10 by contrast (refer-

ring to contributions to cover the costs of forestation) does not contain any limitation as to 

the type of beneficiaries. As the preparatory works of the Law reveal, this was not a coinci-

dence: the limitation of potential beneficiaries was not deemed to be well-founded. Accord-

ingly, a conscious decision was taken to broaden the group of potential beneficiaries to var-

ious private parties.32 This last aspect reveals an important difference between the Laws of 

1922 and 1961. More importantly, the circle of beneficiaries has substantially been reduced 

by the Regulation of 1993. Rather than open the regime to all parties (public or private) en-

gaged in nature conservation or to all ‘bodies of public law, associations and foundations

serving the general interest’, the Regulation limits subsidies to a select group of land-

managing nature conservation organizations (TBOs). Selected TBOs are the ‘Vereniging 

Natuurmonumenten’ as well as the twelve provincial TBOs. For a number of other individ-

ual foundations and associations a transitional regime was introduced, which ended in 

2002. The explanatory memorandum attached to the 1993 Subsidy Regulation explains that 

the reduction of the group of beneficiaries was a conscious rupture with the past statutory 

regimes as well as with the past practice, allegedly inspired by a desire to achieve a greater 

unity of management over larger terrains and a further professionalization of the manage-

ment.33 In its reaction to the state aid complaint, the Dutch authorities concede that the 

group of potential beneficiaries was modified. The Dutch authorities nonetheless suggest 

that this should be regarded as a purely procedural or administrative modification of the 

‘existing aid’. In doing so, they refer to case-law according to which the opening up of an 

existing aid regime to new potential beneficiaries does not constitute a substantial modifica-

tion thereof (Section 2.1.4.1. of the Dutch memo). With respect, the issue at hand is exactly 

the opposite. In comparison to the 1922 Boschwet and the 1961 Boswet – which in any case 

serve a different object and purposes as per the above – the 1993 Subsidy Regulation re-

places a group of potential beneficiaries that is framed in a general and abstract manner, by 

a selected group of individually identified private entities. Such a change clearly affects the 

assessment of the selectivity of the aid concerned and impacts its distortive effect on com-

petition. Again, the conclusion is that the 1993 Subsidy Regulation is not ‘existing aid’.

                                                     
32 See supra, note 22.

33 See supra, note 25, p. 10 (explanatory part to the Regulation).
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(48) Finally, the Dutch authorities in their reaction of 17 January 2012 acknowledge that the aid 

budget has increased considerably over the past. It is nonetheless asserted that the financial 

size of the aid at any given time is not relevant to ascertain whether aid is ‘new’ or ‘exist-

ing’. The Dutch authorities refer to the aforementioned dictum from the Namur-Les Assur-

ances judgment: “the emergence of new aid or the alteration of existing aid cannot be as-

sessed according to the scale of the aid or, in particular, its amount in financial terms at 

any moment in the life of the undertaking if the aid is provided under earlier statutory pro-

visions which remain unaltered.”34 Yet the underlying reasoning cannot be copied to the 

present context. Indeed, in the present context, as explained above, it is clear that the statu-

tory provisions have not remained ‘unaltered’.35 It is moreover worth observing that the 

definition of ‘existing aid’ in Article 4(1) of Regulation 794/2004 emphasizes that “an in-

crease in the original budget of an existing aid scheme by up to 20% shall not be considered 

an alteration to existing aid.” It follows that larger increases of the aid budget concerned are 

effectively a factor to be taken into consideration to determine whether aid is ‘new’ or not.36

The case-law of the Court of Justice effectively confirms that the introduction of a new and 

enlarged budget in combination with a renewed or even prolonged regulation qualifies as 

new aid.37 In sum, it is argued that the introduction of enormous budgets for the acquisition 

of nature land after 1993 – e.g., a budget of € 565 million in 2007 alone (see p.6 of the 

complaint dated 23 December 2008) – adds to the conclusion that the Regulation cannot be 

regarded as ‘existing aid’.

(49) The latter conclusion is further corroborated by a fourth modification, notably the decen-

tralization of the aid regime from the Central Government to the provincial authorities. This 

decentralization has led to the adoption of a series of provincial subsidy regulations, which 

are not necessarily identical in content. The decentralization of the regime further under-

lines the rupture with the past. Even if individual provinces may have occasionally granted 

subsidies in similar circumstances prior to 1993/2008, this was done in the form of individ-

ual aid, granted on an ad hoc basis. The provincial subsidy regulations put in place after the 

decentralization also cannot be regarded as existing aid.

(50) It follows that the subsidies granted on the basis of the 1993 Subsidy Regulation and the 

                                                     
34 C-44/93, Namur-Les Assurances du crédit SA, 9 August 1994, § 28.

35 This can be contrasted with the context in Commission Decision E5/2005 – Nederlandse Publieke Omproep –

Nederland, 26 January 2010, §§ 131-132. Or contrast with: T-195/01 and T-207/01, Gibraltar v. Commission, 

30 April 2002, §§ 112-113. 

36 Consider also Commission Decision E5/2005 – Nederlandse Publieke Omproep – Nederland, 26 January 2010, 

§ 114. The Commission states that the increase of the amount of aid is not sufficient ‘of itself’ to substantially 

modify the character of existing aid, yet does not exclude that it is a relevant factor.

37 C- 138/09, Todaro, 20 May 2010, §§ 46-47.
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subsequent provincial subsidy regulations gave rise to unlawful aid.

4.2.2. The transfer of land for free

(51) It is recalled that the State aid complaint is directed not only against the land acquisition 

subsidies granted on the basis of the 1993 Subsidy Regulation and the provincial subsidy 

regulations, but also against the ad hoc transfer of land to the TBOs by the national and 

provincial authorities. As explained above in 3.3., various TBOs have indeed at times bene-

fited from transfers of land for free – or substantially below market value – by the national 

or provincial authorities. Such transfers have never been grounded on an explicit statutory 

framework, but have simply been conducted on an ad hoc basis. Even the 1993 Regulation 

makes no mention of this practice. It follows that such transfers of land are forms of ‘indi-

vidual aid’, rather than applications of a pre-existing aid scheme. Accordingly, these trans-

fers of land to the TBOs qualify as ‘new’ and unlawful aid.

4.3. The contested aid does not meet the requirements for lawful compensation for services 

of general economic interest

4.3.1. The Altmark criteria are not fulfilled

(52) According to established case-law, aid granted for the compensation of a service of general 

economic interest is deemed not to constitute state aid within the meaning of Article 107 

TFEU if it meets the four cumulative Altmark-criteria:

“First, the recipient undertaking must actually have public service obligations to 

discharge, and the obligations must be clearly defined. Second, the parameters on 

the basis of which the compensation is calculated must be established in advance 

in an objective and transparent manner. Third, the compensation must not exceed 

what is necessary to cover all or part of the costs incurred in the discharge of the 

public service obligations, taking into account the relevant receipts and a reason-

able profit. Finally, where the undertaking that is to discharge public service ob-

ligations, in a specific case, is not chosen pursuant to a public procurement pro-

cedure which would allow for the selection of the tenderer capable of providing 

those services at the least cost to the community, the level of compensation needed 

must be determined on the basis of an analysis of the costs that a typical under-

taking, well-run and adequately provided with the relevant means, would have in-

curred.”38

(53) In the present case, however, even assuming that nature conservation can be regarded as a 

service of general economic interest, it cannot plausibly be maintained that the Regulation
                                                     
38 C-280/00 Altmark, 24 July 2003 [2003] ECR I-7747.
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introduced in 1993 (and decentralized in 2008) does not confer an ‘advantage’ in the sense 

of Article 107(1) TFEU by reason of the Altmark jurisprudence. Indeed, even if one were to 

assume that nature conservation/nature management tasks constitute a service of general 

economic interest (SGEI), the fact remains that the four cumulative Altmark criteria are not 

fulfilled. Even leaving aside for the moment the first three criteria (which are, however, ad-

dressed in subsequent sections), it is undeniable that at least the fourth cumulative condition 

is not met.

(54) In its decision in case N 308/2010 (Nederland – subsidieregeling grondverwerving ten be-

hoeve van natuurbehoud, 13 July 2011, §§ 24-29), dealing with a revised version of the 

contested Regulation targeted by the complaint, the Commission explicitly held as fol-

lows:39

“(27) The tender procedure under the notified scheme does not require the au-

thorities to select the beneficiary who has demonstrated to be able to provide na-

ture conservation management services at the least cost to the community. The el-

igibility is rather based on the qualifications of the applicant. Decisive is whether 

the grant applicant qualifies as someone who carries out sustainable nature man-

agement or makes a sufficiently reasonable case that he can and will carry out 

sustainable nature management in accordance with the type of nature manage-

ment stipulated in the nature management plan. 

(28) Indeed, the selection procedure appears not to take any account of whether 

the potential beneficiary is a well run undertaking able to provide an efficient 

service. There is therefore no scope for applying the benchmarking method. 

(29) Hence, the Commission is of the view that the Altmark case law cannot be re-

lied upon to classify the measure as no aid.”

(55) The same is a fortiori true in respect of the old, contested subsidy regime, which – contrary 

to the revised version notified to the Commission in the context of procedure N308/2010 –

was limited to a select group of ‘chosen’ potential beneficiaries, notably the ‘Vereniging 

Natuurmonumenten’ (operating nation-wide) and the 12 LANDSCHAPPEN (which con-

sists of twelve organizations each operating within one of the twelve provinces in the Neth-

erlands). 

                                                     
39 Commission Decision N 308/2010, Nederland – subsidieregeling grondverwerving ten behoeve van natuurbe-

houd, 13 July 2011, §§ 24-29. See in a similar vein the Commission Decision of 2009 dealing with a German 

subsidy scheme for the acquisition of nature land: Commission Decision NN8/2009 – Germany Nature Conser-

vation Areas, 2 July 2009, § 65. The Commission’s application of the fourth Altmark criterion in the latter case 

was moreover confirmed by the General Court in case T-347/09, Germany v. Commission, 12 September 2013, 

§§ 76 et seq.
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(56) Mutatis mutandis, it is also obvious that the ad hoc transfer of land for free (or substantially 

below market value) – without any prior public and transparent selection procedure which 

complies with the requirement of the benchmarking method – does not comply with the 

Altmark criteria.

4.3.2. The requirements of the ‘SGEI decision’ are not fulfilled

(57) Nor can the contested aid scheme be justified by reference to the Commission’s ‘SGEI De-

cision’. As a preliminary remark, it is noted at the outset that the 2005 SGEI Decision only 

entered into force as of 19 December 2005, so that in any case it cannot serve as a justifica-

tion for aid granted before that date. Furthermore, while the SGEI Decision provides that 

certain types of compensation for services of general economic interest are deemed compat-

ible with the internal market, without a need for prior notification, it imposes strict re-

quirements to this end.

(58) If we look at the 2005 SGEI Decision,40 there are multiple reasons to argue that the differ-

ent cumulative requirements are not fulfilled. First and foremost, Article 2(1)(a) of the De-

cision limits the scope to “public service compensation granted to undertakings with an av-

erage annual turnover before tax, all activities included, of less than EUR 100 million dur-

ing the two financial years preceding that in which the service of general economic interest 

was assigned, which receive annual compensation for the service in question of less than 

EUR 30 million.”

(59) However, the contested Regulation does not contain any express limitation of the scheme to 

comply with the aforementioned requirement.

(60) In a similar vein, in relation to the revised version of the contested Regulation, the Com-

mission in Decision N308/2010 (Nederland – subsidieregeling grondverwerving ten be-

hoeve van natuurbehoud, 13 July 2011, § 37), found that the Regulation did not contain ‘an 

explicit limitation of the scheme to measures fulfilling the conditions of the 2011 SGEI De-

cision’ (the requirements of which are even stricter than that of the 2005 Decision).41 Ac-

cordingly, the Commission held that there could be situations in which the thresholds im-

posed by the 2011 SGEI Decision would be exceeded and therefore went on to consider the 

compatibility of the notified subsidy regime with the SGEI Framework (which is also ad-

dressed below). Likewise, in its decision of 2009 dealing with a German scheme for large-

                                                     
40 Commission Decision of 28 November 2005 on the application of Article 86(2) of the EC Treaty to State aid in 

the form of public service compensation granted to certain undertakings entrusted with the operation of services 

of general economic interest, O.J. 29 November 2005, L-312/67.

41 This was also recognized by the Dutch authorities in their reply to the Commission’s question dated 26 Febru-

ary 2010 (reply to questions 6 and 7, at 7).
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scale nature conservation projects, the Commission found that “in the absence of an explicit 

limitation of the scheme to measures fulfilling the conditions of the SGEI Decision, there 

may be situation in which the thresholds are exceeded.”42

(61) By analogy with the Commission’s approach in the aforementioned cases, it is argued that 

the failure to insert express guarantees to make sure that the thresholds of the 2005 SGEI 

Decision were not exceeded, removes the possibility to rely on the SGEI Decision to justify 

the contested aid scheme.

(62) In addition, the Netherlands has not submitted any evidence to the effect that these SGEI 

requirements are satisfied for the past period on scrutiny in the present case. On the contra-

ry, according to the annual reports of ‘Vereniging Natuurmonumenten’, for instance, the 

latter association has obtained an annual turnover well exceeding EUR 100 million on re-

peated occasions. By way of illustration, in 2009, its revenues totaled EUR 126 million.43

And in 2006, revenues totaled EUR 114.0 million.44

(63) Furthermore, land acquisition subsidies granted to the Vereniging Natuurmonumenten have 

repeatedly exceeded EUR 30 million. On the basis of the information available to the VGG

(i.e. the annual reports), Vereniging Natuurmonumenten obtained EUR 35.7 million in 

terms of land acquisition subsidies in 2007, and EUR 31.3 in 2006.45 In addition, the 

aforementioned figures only give a partial picture. For purposes of verifying whether the 

thresholds set by the SGEI decision are exceeded, one must include all compensation 

granted for the service of general economic interest. In other words, one must not only in-

clude the land acquisition subsidies, but also other subsidies granted under distinct subsidy 

schemes, such as nature management subsidies. Thus, according to its own statements, 

Vereniging Natuurmonumenten received EUR 46.1 million in subsidies in 2006.46 To this 

one should moreover add the advantage obtained from the transfer of land for free by the 

(national or provincial) authorities to the TBOs, i.e., the market value of the land con-

cerned. In light of the foregoing, it is plausible that the 12 LANDSCHAPPEN have also re-

ceived aid exceeding the threshold of EUR 30 million/year. A fortiori, the both Vereniging 

Natuurmonumenten and 12 LANDSCHAPPEN have at times received aid exceeding the 

stricter threshold of EUR 15 million/year spelled out in Article 2(1)(a) of the 2011 version 

of the SGEI decision.

                                                     
42 Commission Decision NN8/2009 – Germany Nature Conservation Areas, 2 July 2009, § 72.

43 Annual report 2010 Vereniging Natuurmonumenten, p. 120.

44 See supra, note 5.

45
Idem, p. 148.

46 See supra, note 5.
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- It is noted in the margin that the above assessment applies both in relation to land ac-

quisition subsidies granted on the basis of the 1993 Subsidy Regulation and subsequent 

provincial subsidy regulations, as well as to the transfer of land for free (or substantial-

ly below market value) to the TBOs.

(64) More fundamentally, other factors make it clear that the contested aid cannot benefit from 
the 2005 SGEI Decision. These factors are addressed in the following section, which turns 
to the application of the Commission’s SGEI Framework.

4.3.3. The SGEI Framework

(65) Public service compensation which cannot be qualified as non-aid on the basis of the Alt-

mark criteria or which does not meet the (cumulative) requirements of the SGEI decision,

may nonetheless be found compatible with the internal market if it meets the conditions laid 

down in the SGEI Framework.47

(66) It is nonetheless noted at the outset that the SGEI Framework presupposes that aid (whether 

individual aid or an aid scheme) be notified to the Commission prior to being implemented. 

In the present case, however, neither the ad hoc transfer of land (for free or below market 

value) to the TBOs, nor the contested Regulation of 1993 and subsequent provincial subsi-

dy regulations, were ever notified to the Commission. The position of the Dutch authorities 

in this context stands in marked contrast to its position in respect of various parallel subsidy 

schemes (e.g., for nature conservation management) – which were properly notified to the 

Commission48 – and constitutes a breach of the state aid rules.

(67) Furthermore, paragraph 26 of the 2005 SGEI Framework makes clear that the SGEI 

Framework is only applied to aid notified after the Framework’s publication in the Official 

Journal, or to non-notified aid granted after its publication. The SGEI Framework does not, 

however, apply in respect of non-notified aid granted before its publication, and according-

ly cannot serve as a basis to justify the transfer of land or the provision of land acquisition 

subsidies prior to November 2005.

(68) In any case, there are a number of reasons that prevent the Dutch authorities from success-

fully invoking the SGEI Framework in the case at hand.

(69) First, the present complaint essentially deals with the transfer of ownership of nature land 

whether through the transfer of land for free or below market value, or through the subsi-

                                                     
47 Community Framework for state aid in the form of public service compensation, O.J. 29 November 2005, C-

297/4.

48 See in particular cases N376/2010 (20 April 2011); NN 47/2004 (26 November 2008); SA 29568; SA.35807; 

SA.32622 (21 March 2011); N 409/99 (12 September 2000).
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dizing (for up to 100% of the acquisition costs) of the acquisition of nature land. It is re-

called that the Commission has acknowledged in the past that such nature land represents a 

certain positive sales value.49 It is moreover recalled that the TBOs have effectively gained 

revenue from the sale and lease of land and buildings in their possession (the Annual Re-

port of the Vereniging Natuurmonumenten of 2013 refers to € 3.372 million in revenues

from the sale of buildings and lands). The contested aid measures co-exist, and have long 

co-existed with various other aid mechanisms, dealing, for instance, with the costs of nature 

conservation management, compensation for the decrease in land value when terrains are 

transformed into nature land, etc. The VGG fundamentally fails to see how such transfer of 

ownership comes within the ambit of ‘compensation for a service of general economic in-

terest’. Indeed, while subsidies for nature conservation management can arguably be con-

strued as a form of ‘compensation’ for such ‘service’, this is not necessarily so for the trans-

fer of ownership. Insofar as the contested aid must somehow be construed as aid for ‘costs 

linked to investment, notably infrastructure’, paragraph 16 of the SGEI Framework makes 

clear that such costs may only be taken into account, “when necessary for the functioning 

of the service of general economic interest.” In the case at hand, however, the Dutch au-

thorities have never explained why, considering the parallel existence of a variety of other 

subsidy schemes covering inter alia the costs of nature conservation management, the con-

tested aid is ‘necessary’ for the operation of the SGEI concerned.

(70) Second, the SGEI Framework requires that the act in which an undertaking is entrusted 

with an SGEI specify “the parameters for calculating, controlling and reviewing the com-

pensation”, as well as “the arrangements for avoiding and repaying any overcompensation” 

(§ 12). Paragraphs 14-15 add that SGEI compensation may not exceed “what is necessary 

to cover the costs incurred in discharging the public service obligations, taking into account 

the relevant receipts and reasonable profit for discharging those obligations”, and that com-

pensation may only be used for the operation of the SGEI concerned and should not be used 

to operate on other markets.

(71) When looking at the contested subsidy regulation, however, it is clear from the relevant 

provisions that, subsidies for the acquisition of nature land may cover up to 100% of the 

acquisition costs (in the broadest possible sense), without taking into account any of the re-

quirements of the SGEI Framework. For instance, there is no indication that expected reve-

nues are taken into account. It is nonetheless clear that – even if the potential revenues may 

vary from one terrain to another – such revenues may well be substantial. Revenues may 

stem among other things from the sale of wood, hunting or fishing licences, tourist excur-

sions, the operation of camping grounds and so on. They may also stem from, as illustrated 

in section 2.1, the renting, leasing and selling of land. The land can be land acquired by a 

purchase subsidy or by resources of the TBOs. With regard to the latter, it is important to 

                                                     
49 Commission Decision NN8/2009 – Germany Nature Conservation Areas, 2 July 2009, §§ 44-45.
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note that it is possible that the TBOs can sell land because that land has become of less im-

portance to them due to the fact that they have been able to continue their economic activi-

ties (sale of wood, hunting or fishing licences, tourist excursions) on  land acquired though 

a purchase subsidy or directly received from the Central Government or the provinces for 

free or below market value.

(72) As far as the lease and sale of land acquired by means of an acquisition subsidy are con-

cerned, it is stated in Article 40 of the contested subsidy regulation of 1993 that land ac-

quired by means of an acquisition subsidy shall not be sold or given in lease without the

approval of the minister (“Behoudens goedkeuring van de minister wordt … terrein.. niet 

vervreemd of in erfpacht uitgegeven…”). The foregoing obligation seems to indicate that 

new leases can only be established with the approval of the competent minister. It cannot be 

excluded that the Minister has given such an approval on multiple occasions. Furthermore 

the obligation of Article 40 does not exclude a TBO acquiring land that is already subject to 

a pre-existing lease, which continues (to generate lease revenues) after its purchase. In such 

a scenario, the TBO could, under the contested subsidy regulation, obtain a subsidy to cover 

the costs related to the termination of the lease agreement. The subsidy regulation does not, 

however, prescribe that TBOs should immediately terminate lease agreements in relation to 

land acquired by means of an acquisition subsidy.50 Many TBOs indeed obtain significant 

revenues from land leases.

(73) In any case, the figures mentioned in the annual reports of the TBOs speak for themselves. 

The annual report of the ‘Geldersch Landschap’, for instance, refers to EUR 6.8 million in 

terms of revenue from ‘management of assets’ (i.e., a third of its total revenues).51

(74) The fact that revenues – both secondary revenues stemming from nature conservation activ-

ities (e.g., the sale of wood) as well as revenues from other economic activities, such as 

tourist excursions – are not taken into consideration demonstrates ipso facto that there is no 

guarantee against overcompensation and thus rules out application of the SGEI Framework.

(75) On a related note, apart from the fact that the contested subsidy regime does not take into 

consideration expected revenue for purposes of calculating (over-)compensation, it also 

                                                     
50 Note: the aforementioned reading is confirmed by the fact that the Dutch authorities acknowledged in the con-

text of the notification of the revised subsidy scheme that nature managers that purchase terrains subject to a 

land lease can be granted a transitional period to acquire full ownership (no longer subject to land lease). Dur-

ing this transitional period the nature manager may receive revenues from land lease. “Natuurbeheerders die 

gronden aanknopen die nog bezwaard (bijvoorbeeld pacht) zijn … wordt een overgangstermijn geboden om de 

volledige onbezwaarde eigendom te verkrijgen… Gedurende de overgangsperiode kan … de natuurbeheerder 

mogelijk pachtopbrengsten… ontvangen.” Reply of the Dutch authorities to the questions of the Commission in 

the context of procedure N308/2010, 26 February 2010.

51 See supra, note 7.
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does not contain a requirement that revenue (whether secondary revenues from nature man-

agement or revenues from distinct economic activities) must be re-invested in nature con-

servation. This is a marked difference with the German aid scheme for nature conservation 

projects discussed in Commission Decision NN 8/2009. The main excerpts are reproduced 

below:52

“(14) (…) If income generated by the exploitation of the land exceeds costs, the 

balance must be used exclusively for the preservation and improvement of the na-

tional natural heritage or, in alternative, must be paid back to the transferring 

federal institution. Recipients must submit an annual report showing how revenue 

was used.

(24) The German authorities have provided assurances that the public funding 

provided cannot exceed the costs incurred by the project managers to fulfil the 

obligations, net of any income generated by the projects. The projects are of lim-

ited duration (10 years on average). 

(25) (…) Revenue may be obtained, in particular but not exclusively, through 

hunting leases, fishing leases, sales of wood obtained from forestry upkeep activi-

ties and tourism. This revenue is offset against the costs of the projects.

(28) (…) [I]f revenue exceeds costs, the balance must be paid back to the federal 

institution which awarded the grant, so as to ensure that the conservation entities 

do not receive more than is strictly necessary to carry out the project.

(81) (…) Should revenues exceed costs, the balance must be either reinvested in 

the protection of the natural heritage, or be transferred back to the State. There-

fore, it is considered that the compensation (the revenue which can be obtained 

from the land) will be used entirely to discharge the SGEI obligations, as foreseen 

by the SGEI Framework. 

(82) Overcompensation can also be ruled out, since the revenue must be entirely 

allocated to the conservation tasks or paid back.”

(76) It is also a marked difference with the current, revised version of the Regulation that was 

examined by the Commission in Decision N 308/2010. Article 18(g) of the revised (noti-

fied) subsidy scheme indeed obliges the recipient of an acquisition subsidy to reinvest the 

revenue from the land acquired in ‘sustainable nature conservation’ (“besteedt eventuele 

opbrengsten van het verworven terrein uitsluitend ten behoeve van …. [duurzaam natu-

                                                     
52 Commission Decision NN8/2009 – Germany Nature Conservation Areas, 2 July 2009.
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urbeheer]”).53  

(77) The fact that under the old, contested subsidy regulation, no obligation existed requiring 

TBOs to reinvest their revenue in nature conservation, implies that there is no guarantee 

against overcompensation or cross-subsidization. The contested subsidy regulation indeed 

does not prevent TBOs from using this revenue for conducting economic activities (e.g., the 

sale of goods from shops, organizing tourist excursions, managing camping grounds, sale of 

cattle, sale of wood et cetera) in relation to which they compete with other private undertak-

ings.

(78) It is noted in this context that the original version of the 1993 Regulation also envisaged the 

possibility of subsidies for ‘management’ (‘beheer’) (Art. 11). In this context too, the Regu-

lation did not provide any guarantees against overcompensation – no mention was made of 

possible revenues from nature management. On the contrary, the explanatory note attached 

to the 1993 regulation indicates that the management subsidy amounts to a fixed amount 

per hectare.54 It follows that ‘management’ subsidies granted on the basis of the original 

1993 subsidy regulation did not meet the required specification of arrangements for avoid-

ing and repaying any overcompensation.

(79) Third, Paragraph 19 of the SGEI Framework prescribes that, “[w]hen a company carries out 

activities falling both inside and outside the scope of the service of general economic inter-

est, the internal accounts must show separately the costs and receipts associated with the 

service of general economic interest and those associated with other services, as well as the 

parameters for allocating costs and revenues.” This mode of operation “must make it possi-

ble to ensure that there is no over-compensation at the level of each service of general eco-

nomic interest” (§ 19). 

(80) The importance of maintaining separate accounts is underscored in the Commission Deci-

sion of 2009 concerning nature conservation projects in Germany:55

“(83) The SGEI Framework also sets out requirements aiming to ensure the ab-

sence of cross-subsidization in cases where the undertakings also carry out activi-

ties falling outside the scope of the service of general economic interest, for ex-

ample by means of cost/revenue allocation mechanism or the keeping of separate 

accounts for SGEI and non-SGEI activities. In the case at hand, both the conser-

vation activities and the revenue-generating activities can be considered to fall 

                                                     
53 The Commission also draws attention to this aspect in Commission Decision N 308/2010, Nederland – subsidi-

eregeling grondverwerving ten behoeve van natuurbehoud, 13 July 2011, § 49.

54 See supra, note 35. 

55 Commission Decision NN8/2009 – Germany Nature Conservation Areas, 2 July 2009.
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within the scope of the SGEI. For these activities, there is a financial settlement 

whereby the costs of the conservation measures are set against the costs and rev-

enues from the economic activities. However, the conservation entities may carry 

out other activities, unrelated to the measure at issue. In this case it is necessary 

to ensure that the costs arising from such activities cannot be imputed to the SGEI 

and taken into account in the financial settlement. 

(84) The German authorities have confirmed that the accounting principles appli-

cable to the measure guarantee transparency and a clear segregation between 

costs and revenues related to the various activities carried out by the conserva-

tion entities.”

(81) Attention must also be drawn to Commission Decision N308/2010 concerning the revised 

Dutch scheme for nature acquisition subsidies:56

“(52) A beneficiary may carry out other activities, unrelated to the measure at is-

sue. In this case it is necessary to ensure that the costs arising from such activities 

cannot be imputed to the SGEI. The Dutch authorities have accepted that they 

will make the granting of a subsidy under the subject scheme conditional on the 

keeping of separate accounts by the aid recipient, in conformity with the condition 

laid down in point 19 of the SGEI Framework.

(53) On the basis of the foregoing, the Commission concludes that the compensa-

tion provided under the notified measure does not exceed what is necessary to 

discharge the public service obligations entrusted to the beneficiaries.”

(82) It is clear a contrario from the foregoing excerpt that the original (contested) subsidy re-

gime did not require the TBOs to maintain separate accounts. No such obligation can be 

found in the original document. 

(83) For this reason too, there are no guarantees against overcompensation and cross-

subsidization, implying that the SGEI Framework cannot be relied upon.

(84) Fourth, the contested Regulation stipulates that land acquired by means of an acquisition 

subsidy cannot be resold without the approval of the minister (Article 40). Article 41 more-

over indicates that if a subsidy, including an acquisition subsidy, gives rise to an increase in 

wealth on the part of the TBO, the latter is due to pay compensation to the authorities. In 

case the increase of wealth/capital finds its basis in the receipt of an acquisition subsidy on 

the part of the TBO, Article 41(3) of the Regulation prescribes that the compensation to the 

                                                     
56 Commission Decision N 308/2010, Nederland – subsidieregeling grondverwerving ten behoeve van natuurbe-

houd, 13 July 2011.
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authorities having granted the subsidy is determined ‘on the basis of the value of the prop-

erty and related capital at the time of the acquisition’ (“bij de bepaling van de hoogte van 

de vergoeding [wordt] uitgegaan van de waarde van de eigendommen en andere ver-

mogensbestanddelen”). 

(85) This approach is markedly different from the parallel provision in the revised acquisition 

subsidy scheme that was notified to the Commission. Article 16 of the scheme that was no-

tified to the Commission indeed states that the compensation for ‘increase of wealth’ (‘ver-

mogenswinst’) is determined ‘on the basis of the value of the terrain that was acquired by 

means of the subsidy at the time the compensation is due’ (“aan de hand van de waarde 

van het met subsidie verworven terrain op het tijdstip waarop de vergoeding verschuldigd 

wordt”). In Decision N308/2010, the Commission observes the following in this respect:

“(49) (…) If land acquired by means of a grant under the subject scheme is sold, 

the beneficiary must, within a period of six months, repay the value of the land. 

The Dutch authorities have confirmed that the value of the land corresponds to 

the proceeds of the sale of the nature land.” 57

(86) The difference between the old and the new approach implies that, under the old (contested) 

subsidy regime, if land acquired by means of an acquisition subsidy was subsequently re-

sold by the TBO at a higher price, the TBO was allowed to keep the surplus and use this 

surplus at will. It is clear from this perspective that the contested subsidy regime left ample 

room for overcompensation in flagrant breach of the SGEI Framework.

(87) Again, a comparison with the German subsidy scheme for nature conservation projects is il-

lustrative. In Decision NN8/2009, the Commission held as follows:58

“(79) (…) It should be noted that, in principle, the land transferred to the conser-

vation entities cannot be freely alienated by the recipients. Even where alienation 

is authorized, the proceeds of the sale cannot be retained by the recipient, but 

must be either reinvested in environmental conservation, or paid back to the 

State.”

(88) For the reasons spelled out above, it is concluded that the contested subsidy regulation of 

1993 cannot be justified by reference to the SGEI Framework (and a fortiori not by relying 

on the SGEI Decision). 

(89) The VGG is of the opinion that the aforementioned defects are not limited to the 1993 sub-

                                                     
57 Ibid. See also § 66.

58 Commission Decision NN8/2009 – Germany Nature Conservation Areas, 2 July 2009.
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sidy regulation issued by the Dutch government, but also extend to the subsequent provin-

cial subsidy regulations adopted after the decentralization of the subsidy regime. As the 

content of these provincial regulations is not identical, it may well be that they display addi-

tional defects diverging even further from the prescriptions of the SGEI Framework. By 

way of illustration, it is noted that the subsidy regulation of the province of Flevoland can 

exceptionally exceed the real market value (See Article 6(2) VTBO). In this regard it is im-

portant to note that Article 8(2)) VTBO provides among other things that acquisition subsi-

dies can also be granted for the acquisition of ‘buildings’ (‘gebouwen’) that are strategically 

located. It is unclear how this fits in with the requirement that DAEB compensation can on-

ly cover infrastructure costs if they are ‘necessary’ for the operation of the service of gen-

eral economic interest.

(90) Mutatis mutandis, the objections spelled out above also apply to situations where the na-

tional or provincial authorities have transferred land for free, or below market value, to the 

TBOs. Although the VGG does not possess the relevant agreements concluded between the 

TBOs and the authorities in relation to these transfers, it has every reason to believe that 

they similarly fail to comply with the cumulative requirements of the SGEI Framework.

4.4. The contested aid does not meet the requirements of the General Block Exemption 

Regulation

(91) During our meeting with the case-team on 1 July 2014, reference was finally made to the 

new General Block Exemption Regulation (‘GBER’), which contains a new exemption re-

gime for ‘aid for culture and heritage conservation’.59 The VGG for the moment leaves 

aside the question whether the principle of legal certainty permits that non-notified aid ille-

gally put into operation in violation of Article 108, para.3,TFEU can be legitimized retroac-

tively by an instrument of secondary law (as Regulation no. 651/2014 seems to purport by 

way of transitional provision). In any case Article 58 of this Regulation requires that such 

aid satisfies the requirements of this Regulation. Here again the VGG asserts that multiple 

reasons why the GBER does not apply to the present context. In a nutshell, and without be-

ing exhaustive (the VGG reserves the right to supplement its arguments), the following 

problems can be identified:

                                                     
59

Commission Regulation (EU) No. 651/2014 of 17 June 2014 declaring certain categories of aid compatible with 

the internal market in application of Articles 107 and 107 TFEU, O.J. 26 June 2014, L-187/1.
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- First, as far as the requirements of Article 53 of the GBER concerning ‘aid for culture 

and heritage conservation’ are concerned, it must be observed that Article 53(2) Reg. 

651/2014 refers mostly to ‘cultural purposes and activities’. Most of the examples listed 

in the provision have no relationship whatsoever to the acquisition and management of 

nature land, except for the reference in Article 53(2)(b) to “natural heritage linked to 

cultural heritage or if formally recognized as cultural or natural heritage by the compe-

tent public authorities of a Member State.” The scope of the contested subsidy regime 

is not, however, limited to terrains that fit the aforementioned label. It is recalled that 

the 1993 Regulation defined ‘terrains’ in a very broad sense as “land, including nature 

land, water, estates, forests and other timber, as well as objects located on this land, 

which is of importance or which is potentially important for its nature-science, scenic 

or cultural-historic significance or for its forestry value” (original text: “gronden, daa-

ronder begrepen natuurterreinen, wateren, landgoederen, bossen en andere hou-

topstanden, alsmede de op die gronden gelegen objecten, die van belang of van poten-

tieel belang zijn om hun natuurwetenschappelijke, landschappelijke of cultuur-

historische betekenis of vanwege bosbouwkundige waarden”). It also follows from this 

definition that acquisition subsidies could also be granted for purposes of acquiring 

land which does not qualify as nature land (let alone as ‘natural heritage’) at the time of 

its acquisition.

- Second, subsidies for the acquisition of nature land and transfer of nature land for free 

(or below market value) do not fit into one of the categories of ‘investment aid’ listed in 

Article 53(4) of Reg. 651/2014. Each of the sub-headings of this provision refers to cul-

tural activities and cultural heritage – as opposed to ‘nature conservation’ or ‘natural 

heritage’. It nonetheless follows from the GBER (e.g. the reference to cultural OR natu-

ral heritage in Art. 53(2)(d)) that cultural heritage is not the same as natural heritage. 

Accordingly, the contested subsidy regime concerns a type of aid that is not covered by 

Article 53(4) of the GBER.

- Third, Article 5 of the GBER stipulates that the GBER “shall not apply to State aid 

measures, which entail, by themselves, by the conditions attached to them or by their 

financing method a non-severable violation of Union law”. Sub-paragraph (a) refers by 

way of illustration to “aid measures where the grant of aid is subject to the obligation 

for the beneficiary to have its headquarters in the relevant Member State or to be pre-

dominantly established in that Member State.” In this respect, it is must stressed that 

the contested subsidy regime was limited to a select group of chosen beneficiaries, viz. 

the ‘Vereniging Natuurmonumenten’ and the twelve provincial TBOs. Other private 

land-owners established in the Netherlands did not have access to the regime (until its 

revision in 2011). A fortiori, it is evident that the regime was not open to beneficiaries 

that were not ‘predominantly established’ in the Netherlands. Such fundamental in-
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compatibility with the principles of the internal market again rules out the application 

of the GBER.

- Fourth, Article 4(a) of the GBER clarifies that it shall not apply to “aid schemes which 

do not explicitly exclude the payment of individual aid in favour of an undertaking 

which is subject to an outstanding recovery order following a previous Commission de-

cision declaring an aid illegal and incompatible with the internal market, with the ex-

ception of aid schemes to make good the damage caused by certain natural disasters”. 

The contested subsidy regime, however, does not contain an explicit provision to this 

end. For this reason alone, reliance on the new GBER is excluded.

- Fifth and last, Article 53(6)-(7) of the GBER requires certain guarantees against over-

compensation. In particular, with regard to investment aid, Article 53(6) requires that 

the aid amount “shall not exceed the difference between the eligible costs and the oper-

ating profit of the investment. The operating profit shall be deducted from the eligible 

costs ex ante, on the basis of reasonable projections, or through a claw-back mecha-

nism.” As elaborated at length above, this requirement is not fulfilled in the case at 

hand.

(92) It follows that the contested State aid cannot be justified by reference to the GBER. The 
contested aid constitutes unlawful aid which must be recovered. 

***


