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Dear members of the case team, 

We refer to our earlier observations of 8 December 2009 and 1 September 2010 in relation to the 
notification by the Dutch authorities of a subsidy scheme for the acquisition of land, originally 
registered as file PN 254/2009, now known under code N308/2010, as well as our phone 
conversation of 8 October 2010 with Mrs. Schade. 

We have recently received from the Dutch Ministry for Agriculture (‘LNV’) copies of two 
documents that were sent to the Commission on 12 and 15 October 2010 respectively. The first 
contains a set of questions from the Commission as well as the Dutch government’s responses 
thereto. The second document spells out a number of remarks and comments in reaction to the 
observations of Vereniging Gelijkberechtiging Grondbezitters (‘VGG’, ‘Association for Equal 
Rights for Landowners’). 

From the cited documents we understand that the Dutch authorities maintain their position that the 
envisaged scheme does not constitute State aid, or, in subsidiary order, that it will not give rise to 
overcompensation for public service obligations. Otherwise, the Dutch authorities insist that the 
observations submitted by VGG are unrelated to the State aid review and fall beyond the scope of 
the Commission’s investigation. 

With all due respect, VGG begs to differ on both accounts. Accordingly, without overly retreading 
what has been written before, we would briefly like to add a number of supplementary observations 
for the Commission’s consideration. We remain of course at your fullest disposal in case of further 
queries. 
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1 COMPATIBILITY OF THE SUBSIDY SCHEME WITH EU STATE AID RULES – 
GENERAL REMARKS 

In its letter of 12 October 2010 (answer 9), the LNV reiterates its position that the envisaged 
subsidy scheme does not constitute State aid on the grounds that nature conservation is a non-
economic activity. As affirmed amongst others in Commission Decision NN8/2009, however, 
nature conservation tasks go hand in hand with activities such as sales of wood, leases of land and 
tourism that must be classified as economic in nature.1 Consequently, for present purposes, the 
potential beneficiaries of the envisaged aid scheme must be regarded as undertakings receiving a 
financial advantage. 

Furthermore, while nature conservation arguably qualifies as a service of general (economic) 
interest (‘SGEI’), the Altmark criteria are not met. Indeed, the conservation organizations are not 
selected by means of a bidding process, nor does the subsidy scheme in any way ensure that the 
services are provided at the least cost for the State.2 

Accordingly, in the absence of an explicit limitation of the scheme to measures fulfilling the 
conditions of the ‘SGEI Decision’,3 in order for the notified scheme to be compatible with EU State 
aid law, it should meet the standards enshrined in the ‘SGEI Community Framework.’4 

In its letter of 15 October 2010, the Dutch government insists in this context that its subsidy scheme 
is not substantially different from a German scheme that was previously deemed compatible with 
the SGEI Framework in Commission Decision NN8/2009. In previous observations, however, 
VGG already identified several ways in which the approved German scheme differs from the 
notified Dutch one, including, for instance, (1) the different set-up – i.e., the German scheme 
related primarily to the transfer in kind of land previously belonging to the State (rather than land 
that is already privately owned) and was inspired by the idea that nature conservation organizations 
could ensure the proper upkeep of these lands at a cost ‘considerably lower than the administrative 
costs the State would incur if it continued to manage the areas concerned,5 – and (2) the much more 
modest budget of the German scheme (€ 14 million/year as opposed to € 275 million over 5 years 
under the Dutch scheme). 

 
1 Commission Decision of 2 July 2009, NN 8/2009 – Germany – Nature conservation area, § 41. 

2 By analogy: Ibid., § 65. 

3 Commission Decision of 28 November 2005 on the application of Article 86(2) of the Treaty to State aid in the form of public service 
compensation granted to undertakings entrusted with the operation of services of general economic interest, … 

4 By analogy: Commission Decision of 2 July 2009, NN 8/2009 – Germany – Nature conservation area, § 72. 

Community Framework for State aid in the form of public service compensation, OJ 29 November 2005, C-297/4. 

5 Commission Decision of 2 July 2009, NN 8/2009 – Germany – Nature conservation area, § 9 See also § 14: “While ownership of the 
land is transferred to the recipients free of charge, all other costs related to the transfer (for example surveying costs and 
taxes) as well as maintenance costs and inherited pollution risks (…) are borne by the recipients of the areas.” See also, § 25: 
“Revenue may be obtained, in particular but not exclusively, through hunting leases, fishing leases, sales of wood obtained 
from forestry upkeep activities and tourism. This revenue is offset against the costs of the projects. The German authorities 
point out that, if the conservation organizations were precluded from exercising any revenue-generating activities, the cost of 
conservation projects would be higher, and this would infringe the principle, enshrined in budgetary law, that support 
measures should be implemented at the least cost for the State.” Acquisition subsidies for the purchase of privately-owned 
land appear to be highly exceptional under the German scheme. See, § 29 (requiring that this be indispensable to discharge 
the conservation tasks). 
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The recent communications from the Dutch authorities have further accentuated differences 
between the Dutch and the German schemes and have exacerbated concerns that the Dutch scheme 
does not meet the requirements of the SGEI Framework. Thus, in relation to the transfer of land 
previously purchased by means of an acquisition subsidy, Article 18(4) of the notified scheme 
states that the Provinces may grant an exemption from the beneficiary’s duty to reimburse the 
subsidy. When questioned about the criteria for granting such exemption, the Dutch authorities in 
their reply (answer to Question 4) to the Commission of 12 October 2010 simply refer to two 
hypotheses, notably the situation whereby agricultural land would be transformed into nature land, 
leading to a decrease in value, and to price evolutions in the market for nature land. As for the first 
scenario, VGG recalls that a separate subsidy arrangement already provides for indemnification to 
land owners for decrease of land value as a result of the transformation of agricultural land into 
nature land, implying that this scenario does not justify any exemption formula. As for the second 
scenario, VGG finds it hard to understand why price evolutions of nature land held by private land 
owners (which are nonetheless deemed ‘improbable’) should be compensated by the government. 
More generally, the Dutch government’s assertion that the reimbursement duty should be enforced 
in a ‘tailor-made’ manner (‘maatwerk’) is highly disconcerting and manifestly incompatible with 
the SGEI Framework’s pursuit of objectivity and transparency. 

In similar vein, while the SGEI Framework requires that internal accounts of the company receiving 
subsidies clearly separate the costs and receipts associated with the services of general economic 
interest and those associated with other services – a requirement complied with by the cited German 
scheme6 – the Dutch authorities reject the need for such segregation. The underlying reasoning is 
that, nature conservation in any event being a loss making activity, there is no risk of 
overcompensation whatsoever. 

With all due respect, although the Dutch authorities contest the relevance of the reference by VGG 
to the annual accounts of two TBOs (the Geldersch Landschap en Vereniging Natuurmonumenten), 
these accounts illustrate perfectly well that certain activities carried out by nature conservation 
organizations do entail substantial revenues (e.g., in 2008 the Geldersch Landschap obtained €2 
million in revenues from forestry; in 2009 Vereniging Natuurmonumenten obtained €10,8 million 
from property management). Consequently, the threat of overcompensation is real and should not 
be neglected. 

More generally, contrary to what the Dutch authorities suggest, VGG is of the opinion that there is 
a real risk of a price-increasing effect as a result of the subsidy scheme (as illustrated by the 
example of the sale of castle Biljoen – see our earlier observations). The Dutch authorities again 
insist in their letter of 15 October 2010 that nature conservation is in any event a loss-making 
activity, implying that there is no market for nature land. It is deemed ‘hard to imagine’ that a 
nature conservation organization would invest means of its own, which it cannot recover in the 
longer run. 

It seems, however, that the Dutch authorities loose sight of the fact that the envisaged subsidy 
scheme will (continue to) coexist with other subsidy schemes that respectively guarantee that the 
expenses made for purposes of nature conservation management are reimbursed and that the loss in 
value resulting from the transformation of agricultural land into nature land are compensated. VGG 
does not understand why there would be a need to supplement these subsidy schemes with an 

 
6 See: Commission Decision of 2 July 2009, NN 8/2009 – Germany – Nature conservation area, § 84. 
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additional subsidy for the acquisition of (new or existing) nature land as such. The Dutch 
authorities seem to imply that nature land has no positive value of its own and that there is no 
interest on the part of private land owners to acquire such land. This approach is mistaken. It may 
be observed that in the cited decision in relation to the German land transfer subsidy scheme, the 
Commission states as follows: “A study carried out in 2005 by the DNR-Strategiegruppe 
Naturschutzflächen and submitted by the German authorities underlines the difficulties of valuating 
the land, but makes no suggestion that the market value of the land would be zero. On the contrary, 
the study puts forward tentative cost figures for certain type of [nature] areas. Moreover, in the 
past  this type of land was sold to nature conservation entities and private individuals for 
consideration.”7 In the present case, the opposition of VGG is in itself proof that – even absent 
acquisition subsidies – private land owners have an interest in acquiring nature land. The logical 
consequence is that, were the notified scheme to be approved, it may at least in some cases generate 
a price-increasing effect, to the benefit of private sellers (in particular farmers) and at the expense 
of the Dutch tax-payer. 

2 CONCRETE OBJECTIONS AGAINST THE ENVISAGED SUBSIDY SCHEME AS 
NOTIFIED TO THE COMMISSION 

Apart from rebutting VGG’s claim that the notified subsidy scheme would constitute State aid 
incompatible with the Altmark criteria and the SGEI Community Framework, the Dutch 
government argues that the remaining points raised by VGG do not relate to the State aid 
examination and consequently fall beyond the purview of the notification procedure (letter of 15 
October 2010). 

VGG strongly disagrees with this position. Indeed, the various concerns spelled out in previous 
observations all relate to the (lack of) guarantees ensuring the transparent, objective and non-
discriminatory character of the notified subsidy regime. These parameters are an intrinsic element 
of any State aid assessment, in particular in the context of the SGEI Community Framework, and 
are therefore not excluded from review by the European Commission. Furthermore, VGG’s 
comments cannot be considered in isolation from the abuses of the past – abuses which are the 
object of complaint procedure CP381/2008. In light of the long-standing favourable treatment of 
TBOs in comparison to other private land owners, VGG indeed has a legitimate concern to verify 
that the mistakes of the past are not continued/repeated. 

Without reiterating at length our earlier observations, which VGG continues to stand by, VGG still 
believes that the notified scheme offers insufficient guarantees in this respect. Thus, VGG is glad to 
note that, according to the Dutch authorities, it is obvious that in case of multiple applications for an 
acquisition subsidy for the same piece of land, these applications will not be taken cumulatively for 
the purpose of determining whether the subsidy ceiling has been exceeded (letter of 15 October 
2010). At the same time, VGG wonders why this position is not made explicit in the subsidy 
regulation itself (Articles 4-5). 

In similar vein, in response to VGG’s concern regarding the reference in Article 12 of the notified 
subsidy regulation to other subsidy regimes of the Gedeputeerde Staten for the acquisition of land, 
the Dutch authorities affirm that this reference is as such ‘not necessary’, since there exist at present 

 
7 Ibid., § 44. 
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no such parallel schemes. In light hereof, however, VGG wonders, why this provision is not 
replaced by a more neutral one, excluding accumulation of subsidies in general terms. 

Third, while VGG has expressed its satisfaction at the broadening of the circle of potential 
beneficiaries to ‘anyone who is engaged in durable nature management or who can demonstrate that 
he can and will engage in durable nature management in conformity with the nature management 
type as instructed by the nature management plan’ (Article 2, our translation), it is regrettable that 
the letter of the Dutch government of 12 October 2010 again adds a degree of uncertainty and 
subjectivity. Indeed, the letter underlines that not all applicants will have the necessary expertise to 
manage certain ‘nature management types’. For example, ‘complex nature management types, such 
as the management of swamps,’ are considered to pose different demands than other, nature 
management types that are ‘relatively easy to realize’. Instead of providing some degree of 
transparency or objectivity as to the qualifications needed on the part of potential beneficiaries, the 
Dutch authorities seem to propose an à la carte approach. Applicants are not required to provide 
any information of their own. Instead, depending on the ‘nature management type’, the provincial 
authorities ‘may request’ the submission of certain information, such as a plan of action. 

In light hereof, VGG fears that the existence of different ‘nature management types’ will be used as 
a tool to exclude private land owners other than TBOs from obtaining subsidies. Absent objective 
criteria, it is likely that, in the course of a bidding procedure, private land owners will have no 
certainty as to whether they will eventually be recognized as having the required capacity to 
manage the ‘nature management type’ concerned in order to obtain an acquisition subsidy. This 
may again generate an unequal playing field in which TBOs, prima facie competent to obtain an 
acquisition subsidy, will be able to outbid other interested (and competent) parties. 

In sum, VGG believes that, if the Commission were to decide that the subsidy scheme is generally 
compatible with EU State aid law, the Commission could and should nonetheless pressure the 
Dutch authorities for certain corrections so as to ensure the transparent, objective and non-
discriminatory character of the scheme. 

VGG remains of course available to discuss these and other issues with the case team, if so desired. 

 

[END OF DOCUMENT] 


